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Whatever other opinions there may be of the latest message to 
Congress by President Wilson, there is no doubt that the public at 
large has welcomed the innovation of the substitution of a short and 
concisely-stated paper, or, as it happened to be in this case, personal 
address, for the usual long array of facts and opinions which have 
for many years characterized Presidential messages at the opening 
of Congress. [or details of matters concerning the different depart- 
ments, Congress and the public are referred to the reports of the 
several department heads, and this is surely sufficient for all practical 
purposes. One reason for conciseness is that all newspapers through- 
out the country can report the message in full, and most readers will 
read it. The former long-drawn-out messages were read by perhaps 
one voter in a hundred, or, more likely, one in a thousand. We hope 
the reform now instituted will be permanent. On at least two par- 
ticular themes treated upon in the message there will be opposing 
opinions, namely, that treating of the Mexican question, and that 
referring to the independence of the Philippines. We can hardly 
suppose that the Mexican question will be altogether solved, so far 
as the United States is concerned, by the simple waiting process, 
which thus far seems to have been justified. It looks as if the time 
would come for further action, and, when it comes, some people may 
feel strongly that there should be a concerted movement on the part 
of the United States, in conjunction with the leading powers of South 
America, to do whatever is done by a well-understood concert of 
action. While the South American countries are not so much in- 
terested in Mexico as the United States, from either a commercial or 
political point of view, yet, in both aspects, and also as concerns the 
Monroe Doctrine, they do have some interests in common. There 
is no reason why we should do alone what we may be helped in 
doing, especially when the concert of a number of powers acting 
together is always more forcible than that of one power acting alone. 
This has been proven true time and again in Europe. Of course, we 
do not desire war; this is the last thing of which anybody thinks, 
except the correspondents of a few yellow journals. On the Philip- 
pine question we must act alone, and we must act upon a common- 
sense basis) There have been no evidences, heretofore, that the 
natives of the Philippines have any fitness for self-government as a 
democracy. One has but to survey the physiognomy and dress of 
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the different kinds of natives, as illustrated in the ‘National Geo- 
graphic Magazine” for December, to gain a distinct impression that 
the vast majority of these islanders are many grades below even the 
low standard of intelligence of the poorest of the Mexicans. Our 
duty to the world at large demands of us to hold fast to these islands 
and govern them in conscientious American fashion until a sufficient 
number of natives in all portions of the islands have reached the stand- 
ard, intellectual and moral, that will enable the territory to be honestly 
and responsibly governed. It is to be hoped this condition of things 
will come sooner or later, but it will not do to be too optimistic about 
an early period for its arrival. 





Pennsylvania seems to have gone into the commission form of 
government with something like a rush. By a recent act of the 
Legislature, a majority of the cities of that state were put under the 
government of commissioners on December 1st. With the exception 
of Philadelphia, Pittsburgh, Scranton and three or four small munici- 
palities operating under special charters, all cities in the state have 
been brought under the new law. Hereafter the affairs of these 
municipalities will ‘be conducted by five commissioners, one of whom 
is to be the mayor. The commissioners will pass all ordinances and 
enforce them. The executive and administrative powers of the city 
will be distributed among five departments—public affairs, accounts 
and finance, public safety, streets and public improvements, and parks 
and public property. The mayor will be the superintendent of public 
affairs. There will now be an excellent opportunity for other states 
to observe exactly how the system is going to work, although the 
evidence is already clear that the principle is right, and that the out- 
come in any particular locality is made dependent entirely upon the 
character of the men selected to form the commission board. Like 
everything else in the shape of municipal action, the scheme cannot 
be said to be perfect, but it has so many advantages over the old 
plan of a large body of aldermen or council members, who are usually 
chosen because of their political pull, that we may safely predict 
that, at a time not too far distant, every city and borough in America 
will be governed by a smaller body of chosen men than heretofore. 
There must be more concentrated responsibility, a doing away with 
party lines and the selection of men to govern as representative of 
the municipalities as are bank directors of the stockholders or church 
elders of a church. Under the old system of a large body of gov- 
ernors, divided responsibility, and no salary, graft flourishes, and the 
greatest amount of taxation is made to represent the smallest amount 
of municipal benefit. 





There was a committee appointed at the special session of the 
last Legislature of this state to investigate the advisability of creating 
some body of advisers to the lawmakers. We do not know what the 
committee will report, and, whatever the report may be, it is sure 
to meet with opposition on the part of such members of the Legisla- 
ture as feel they are perfectly competent to draft bills on any subject 
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under the sun. Whatever this committee does, and however its report 
may be treated, the time must come, and ought to come now, when 
there is some kind of a legislative reference officer, or body, whose 
duty it shall be to make a report upon every bill introduced, showing 
how it can be improved upon, or where it should be amended, or 
why it should not pass into law when taken in connection with 
already existing statutes. Clearly there are questions of policy con- 
nected with some acts, which such an authority would not pass upon; 
for instance, measures purely political, or which are to effect popular 
reforms. But the main point is that an expert should see that an 
introduced bill is so framed in its language that it will do exactly 
what it is intended to do and no more; that it does not leave, by a 
repealer of “acts not in conflict,” the state of the old law uncertain; 
and that it is not so dubiously drawn that the courts must be called 
upon to construe it before its real meaning is apparent. There is a 
legislative reference bureau planned in Wisconsin, which is said to 
have tested out the idea of the expert with great success, and no 
doubt the New Jersey committee has looked into it. Something 
similar has been established in California, not by the Legislature, and 
not even by municipalities, but by the University of California, which 
has a department of municipal economics and politics, the services 
of which are placed at the free disposal of city officials throughout 
the state. The Bench and Bar of this state, not to say officials in 
all stations, and a large body of intelligent citizens, are always, at 
this time of the year, looking forward with much dread to the meeting 
of the Legislature because it is sure to grind out new batches of 
crude laws, usually several hundred in number, upsetting this, amend- 
ing that, substituting the other, patching and repatching many of 
them full of uncertainties as to their meaning; and all this as if the 
state were yet in its infancy and not out of its swaddling clothes of 
a hundred years ago, 





We have seen it stated that the Massachusetts Supreme court 
has recently rendered a decision as to the liability of an employer for 
the killing of an employé by a fellow employé who was 
drunk. We have not found the decision, but the case is 
said to be this: That a firm employed one McCarthy, who 
was in the habit of getting drunk, and, when in that con- 
dition, was quarrelsome. One day, when on duty and intoxicated 
he killed a fellow-employé, one McNicol. The widow of the victim 
sued the firm, and the court held that the firm was responsible to her 
for the loss of her husband’s services and support, because he kept 
a drunken and dangerous person in their employ. The principle of 
the decision seems sound enough. If an employer has machinery 
which is dangerous, and an employé, in the course of his employ- 
ment, by no direct fault of his own, suffers injury, the law has always 
considered that the employer could be held responsible for the results 
of the injury. The Employers’ Liability Act only puts into concrete 
form and makes more certain and unassailable the right of an injured 
person, or his representatives, to maintain an action for a specific sum 
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of money, depending on the nature of the injury. Why should a 
piece of human machinery, when it is notoriously out of order, and 
at times certainly dangerous, when put into a workshop by an em- 
ployer, be considered as such a medium of injury that the employer 
should go clear of damages for whoever is hurt by it? If such em- 
ployer should deliberately put a mad bull into his establishment, and 
a workman be gored to death, there would certainly be peculiar re- 
sponsibility on the part of the employer and a criminal responsibility 
also. A drunken workman may be quite as dangerous as a mad bull. 





It is no surprise to us, and we doubt if it is to lawyers generally, 
that the Court of Errors and Appeals has sustained the Supreme court 
in upholding the conviction of Kuehnle, the public official of Atlantic 
City, who was found guilty in the lower court under the thirty-second 
of the Crimes act, which prohibits a public official from being directly 
or indirectly concerned in any contracts for any improvement to be 
made at public expense. The facts were clear as to the offense, and, 
while there might be some doubt as to the exact bearing of the 
language of the statute upon the particular case, it was evident 
what the Legislature meant to prohibit, and the court took the view 
that a reasonable construction was to be found by simply applying 
the rule of reason! What particularly interested us was the up- 
holding of the venire for elisors, and on this point the syllabus of 
the opinion reads: “The grand jury sworn at the opening of a Court 
of Oyer and Terminer was discharged by the court, and a special 
session of the court convened on motion of the attorney-general. 
Upon his statement of a prima facie case of a criminal violation 
of law by the sheriff, supported by affidavit, the court ordered a venire 
of elisors without hearing the sheriff or making public the affidavits; 
held, that the judge’s discretion was properly exercised.” It is said 
to be likely that this case will go to the United States Supreme 
court, especially upon the question of the drawing of the grand jury 
by elisors, but we do not doubt that, ultimately, our state tribunal 
will be upheld. 





The state of Oregon has amended Article 7 of its Constitution 
through the process of the initiative, and the result will be followed 
with some curious interest. Besides providing that, in civil cases, 
three-fourths of the jury may render a verdict, and with the pro- 
vision that the grand jury shall be composed of only seven citizens, 
five of whom must concur to find an indictment, there is this special 
provision in relation to the reviews of civil actions at law: “In actions 
at law, where the value in controversy shall exceed $20.00, the right 
to trial by jury shall be preserved, and no fact once tried by a jury 
shall be otherwise re-examined in any court in this state, unless the 
court can affirmatively say there is no evidence to support the ver- 
dict. Until otherwise provided by law upon appeal of any case to 
the Supreme court either party may have attached to the bill of ex- 
ceptions the whole testimony, the instructions of the court to the 
jury, and any other matter material to the decision of the appeal. If 
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the Supreme court shall be of the opinion, after consideration of all 
the matters thus submitted, that the judgment of the court appealed 
from was such as should have been rendered in the case, such judg- 
ment shall be affirmed, notwithstanding any error committed during 
the trial; or if, in any respect, the judgment appealed from should 
be changed, and the Supreme court shall be of the opinion that it 
can determine what judgment should have been entered in the court 
below, it shall direct such judgment to be entered in the same manner 
and with like effects as decrees are now entered in equity cases on 
appeal to the Supreme court.” 





There is a legislative drafting research fund at Columbia Uni- 
versity, with money furnished by some lawyer, whose name is 
anonymous, and it is being used, in part, for the purpose of having 
some reform measures drafted that have to do with the celerity of 
business in, courts. One bill, which, it is said, may be introduced in 
the Legislatures of various states the coming session, has been 
drafted by a committee appointed under this fund, consisting of a 
member of the faculty of the University of Pennsylvania, and an- 
other of the faculty of the Northwestern University. This bill is said 
to do away with the verbiage of criminal indictments, and substitutes 
for it plain English. We have endeavored to secure a copy of the 
bill as drawn, but it has not yet come to hand. The principle of such 
a bill must commend itself to every right-thinking lawyer, and to the 
public. Because we have for centuries followed the old English 
practice of describing crimes in the most circumlocutory way is no 
reason why the same should be continued to the end of time. Every- 
body knows what murder is, and if an indictment should charge that 
one person has willfully killed another, there can be no question of 
what it means. The statute defines murder in the first degree as the 
killing of a person “perpetrated by means of poison, or by laying in 
wait, or by any other kind of willful, deliberate and premeditated kill- 
ing,” etc., and these words are simple enough upon which to draw an 
indictment by the use of a very short sentence. When, therefore, an 
indictment charges that “A. B., of the township of D. etc., willfully 
and of his malice aforethought did murder one E. F., late of, etc., by 
feloniously assaulting the said E. F. and giving him mortal wounds, 
ef which said mortal wounds he languished a short time and then 
died,’ there are certainly an unnecessary use of words. ‘The illustra- 
tion will not compare in its length to some indictments that have 
come to our notice, but the point is that the language should be as 
direct as possible without overstepping the statute, and conveying 
the bald facts. Of course the same general idea ought to be carried 
out in all legal instruments, but there must be a beginning some- 
where, and it is well to begin with criminal indictments, because 
the very circumlocution by which an attempt is made to define the 
crime committed may lead to litigation and a reversal of judgment 
in the courts above. A defendant is entitled to know exactly of what 
he is charged, and to have the charge set forth in the plainest terms, 
so that neither he nor his counsel can fail to comprehend it. Language 
beyond this is needless. 
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In the case of Ex-parte Alderman in the Supreme Court of North 
Carolina, 73 S. E. 125, it was held that a judgment of a court of a 
sister state, which awards the custody of a child to the wife obtaining 
a divorce from her husband subject to the right of the husband to 
visit the child, and the child to visit the husband at reasonable times, 
has no extra territorial effect, and the child, on becoming a citizen of 
North Carolina, is not under the control of the courts of the sister 
state, and such judgment is not entitled to full faith and credit; and 
in a contest for the custody of the child the courts of North Carolina 
are governed only by what is for the best interests of the child. An 
interesting note upon this case appears in 74 Central Law Journal 89. 
Apparently there are few cases upon this particular subject, and yet 
the situation set forth is one that may often occur. The writer of the 
note referred to agree with the views of the court. 





It is very proper that the Court of Errors and Appeals should 
have been called upon without delay to pass upon the validity of the 
act passed at the special session of the last Legislature, designating 
as commissioners of juries the county sheriffs together with ap- 
pointees of the Chancellor, one appointee for each county. We pre- 
sume the whole question of the constitutionality of the act will re- 
volve around the validity of the referendum. Can the Legislature 
pass an act of this nature concerning the entire state and provide in 
that act that it shall only become a law in case it is adopted by a ma- 
jority of votes of the people cast at a subsequent election? Local 
acts of this nature have been passed and upheld by the courts fre- 
quently, but this is somewhat different; it is state wide in its appli- 
cation, even in counties which voted against its adoption; although 
it will be argued that, in essence, the same general principle is in- 
volved as where one county votes upon a law only affecting that 
county. Isthistrue? As the Legislature is elected on purpose to pass 
laws for the state as a whole, and the Constitution does not provide for 
referendum before such general acts shall take effect, it will readily 
be seen that the subject to be argued will present some interesting 
features, and will have a wide influence upon other future acts of the 
Legislature. 





It is a remarkable occurrence in these days, especially in a New 
Jersey municipality, wherein politicians of the usual kind have long 
been dominant, to the detriment, of course, of high civic interests, that 
a city should elect to the mayoralty a man who has been college 
president, and whose whole life has been connected with educational 
and character-building interests. Such a man will rarely take up the 
burdens of a city government, or, should he be so inclined, there are 
few chances of his running successfully the gauntlet of political strife 
on election day. But it has happened that New Brunswick has made 
the trial of choosing for its mayor a man of this type, and it is to be 
hoped the result will encourage many other non-politicians, who stand 
foremost in the higher activities of their respective communities, to 
be willing to make the sacrifice of inclination and time to serve the 
public in civic executive capacities. That Dr. Austin Scott will have 
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his hands full in regulating the vices, and especially those politicians 
who thrive upon the vices, of his city there is no occasion for doubt. 
He will meet at the threshold of his duties the fact that that city 
has many times its full share of saloons, each of which is more or less 
the centre of influences that tear down the moral scaffolding which 
the colleges and seminary there are so earnestly building up around 
the young men committed to their care. Ninety saloons, or there- 
abouts, in a city of 25,000 people, means one drinking-place to every 
277 inhabitants, or, counting grown men only, one to every 55 voters. 
Plainfield has a similar population and has seven saloons. We doubt 
if Jersey City or Hoboken, or any other city or borough in New 
Jersey, can show even an appropriate ratio of saloons to voters as 
New Brunswick. Necessarily this means a great drain upon the 
pockets of the working-classes, much crime, a large representation in 
council, endless trouble with appropriations that the higher class of 
citizens ask for to secure real betterments, etc. Without a clean, up- 
right council to sustain him the mayor’s power is nihil. He may 
advise, he may “preach,” but to no effect. We wish the opportunity 
for such a mayor had come in some other place, less handicapped by 
such untoward influences, but all the same we heartily endorse the 
selection and shall look with unusual eagerness for a good outcome, 
especially as the new mayor (who takes office January 1), has strong 
convictions of his own as to how a municipality should be governed 
in this modern day. We certainly hope that the efforts of Dr. Scott, 
combined with those of the strong men of the college and seminary 
(of whom there are many under the virile leadership of Drs. Demarest 
and Searle), the churches of the city, the best lawyers, and many of 
the first citizens, will at the very start be united in one grand effort to 
rid the community of its plethora of saloons. With this accomplished 
there is hope of the next step—the overthrow of graft and those who 
have profited by it; and the succeeding step will follow as of course— 
good ordinances, good streets, public safety, general advancement on 
all lines. Then the city may hold up its head as one of fine name and 
fair fame, worthy of its excellent early founders and of those grand 
educational institutions which have long added honor to the state. 





THE FEDERAL INCOME TAX LAW. 


This law will establish in this country a form of taxation hitherto 
unfamiliar to most of the persons upon whom it will fall. It is esti- 
mated that almost five hundred thousand persons will be taxable there- 
under, and as many more will be concerned to know if they come 
within its provisions. A survey of its salient features applying to indi- 
viduals and a comparison with the Corporation Excise Tax Law of 
1909, as to its corporation provisions, will therefore be of interest at 
this time. 

The law is composed of two principal parts, one relating to the 
tax imposed on individuals and the other to the tax on corporation. 
The part relating to individuals is summarized briefly as follows: — 

Three classes of persons are primarily covered by the provisions 
of the law: (1) All citizens of the United States, whether residing at 
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home or abroad; (2) All aliens residing in the United States; and 
(3) All aliens residing elsewhere, but owning property or carrying on 
a business, trade or profession in the United States. 

The tax is levied on the entire net income arising or accruing from 
all sources in the preceding calendar year to resident or non-resident 
citizens and to resident aliens. As to non-resident aliens, it is levied 
on the entire net income from all property owned and of every busi- 
ness, trade or profession carried on in the United States. 

The law classifies incomes into two kinds, gross income and net in- 
come. The tax is on the latter. Gross income includes gains, profits 
and income from every conceivable source, except the proceeds of life 
insurance, endowment or annuity contracts paid to the insured or to 
his beneficiaries, including surrender values on such policies or con- 
tracts. Property acquired by gift, bequest, devise or descent is also 
excepted, but income from such property is included. From the gross 
income is excluded interest upon the obligations of a state or any 
political subdivision thereof, of the United States or its possessions, 
and the compensation of all officers and employés of a state or any 
political subdivision thereof, except when paid by the United States 
Government. 

From the net income certain specified deductions are permitted in 
order to arrive at the taxable net income for the purpose of the normal 
tax. These deductions are eight in number and include such items 
as the necessary expenses of carrying on a business; amounts paid as 
interest or indebtedness; amounts paid in taxes, with certain excep- 
tions; losses incurred in trade or arising from fires, storms or ship- 
wreck and not compensated by insurance; debts due the taxpayer 
actually ascertained to be worthless and charged off during the year; 
a reasonable allowance for depreciation of property used in business 
and a limited allowance for depletion of mines; amounts received as 
dividends from taxable corporations, amounts of incomes upon which 
the tax has been paid at the source. 

No deduction may be made for personal living or family expenses, 
but from his or her net income every person may deduct $3,000 if 
living alone, or $4,000 if living with wife or husband. In case both 
wife and husband living together, have incomes, only one deduction 
of $4,000 may be made from their aggregate income. 

There are in fact two taxes, one called the normal tax and the 
other, the additional tax. The normal tax is at the rate of 1 per cent. 
upon all net income over the specific exemption of $3,000 or $4,000 as 
the case may be. The additional tax is imposed only when the total 
net income of a person exceeds $20,000. It is graduated from 1 per 
cent. to 6 per cent. as follows: 

On the amount by which the income exceeds 20,000 and does not 
exceed 50,000, 1%; exceeds 50,000 and does not exceed 75,000, 2%; 
exceeds 75,000 and does not exceed 100,000, 3%; exceeds 100,000 and 
does not exceed 250,000, 4%; exceeds 250,000 and does not exceed 
500,000, 5% ; exceeds 500,000, 6%. 

Persons having a net income not exceeding $3,000 do not make 
returns. Persons whose net income is $3,000 or more, but not ex- 
ceeding $20,000, will, in many instances, not be required to make re- 
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turns. One, whose income comes from his salary, or from dividends 
on stock, or whose tax has been deducted at the source of the income 
need not make return, unless he has other income or unless his in- 
come exceeds $20,000. Partnerships need not make returns of their 
income as the individual members account for all income of the part- 
nership, but on request of the Commissioner of Internal Revenue, 
partnerships are required to report their profits and the names of 
those who would be entitled to the distribution of the same. With 
these exceptions all persons make returns. 

Guardians, trustees, executors, administrators, agents, receivers, 
conservators, and all persons, corporations, or associations acting in 
any fiduciary capacity are required to make a return for the person for 
whom they act, of the net income coming into their custody, control 
and management. All persons, firms, companies, co-partnerships, cor- 
porations, joint stock companies or associations, and insurance com- 
panies, in whatever capacity acting, having the control, receipt, dis- 
posal or payment of fixed or determinable annual or periodical gains, 
profits and income of another person subject to the tax are required 
to make and render a return, separate and distinct, of the portion of 
the income of each person from which they have deducted the normal 
tax of 1 per cent., if such income exceeds $3,000. 


COLLECTION AT THE SOURCE, 


All persons, firms, co-partnerships, companies, corporations, joint 
stock companies or associations, and insurance companies, in whatever 
capacity acting, including lessees or mortgagors of real or personal 
property, trustees acting in any trust capacity, executors, adminis- 
trators, agents, receivers, conservators, employés, having the control, 
receipt, custody, disposal, or payment of interest, rent, salaries, 
wages, premiums, annuities, compensations, remuneration, emolt- 
ments, or other fixed or determinable annual profits, and income of 
another person, exceeding $3,000 for any taxable year, other than 
dividends on capital stock of corporations, etc., are required to deduct 
and withhold such sums as will be sufficient to pay the normal tax— 
and are each made personally liable for such tax. But such tax need 
not be withheld prior to November 1, 1913. 

If the person whose tax is so withheld desires to receive the 
benefit of the specific exemption of $3,000 or $4,000, as the case may 
be, he must file a signed notice with the person required to withhold 
the tax, claiming the benefit of such exemption. This notice must 
be filed at least thirty days before March 1 in each year. If he wishes 
to obtain the benefit of the other deductions permitted by the law 
from his net income he may file, as above, a return of his entire net 
income from all sources and of the deductions asked for, or he may 
likewise make application for deductions to the collector of the proper 
district. 

Regardless of the amount of interest paid to any holder of bonds 
and mortgages or deeds or other similar obligations of corporations, 
the normal tax must be deducted from each payment. In other cases 
of collection at the source it will be noted that the tax is not deducted 
unless the income so paid in the course of the year exceeds $3,000; 
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as to interest on corporate bonds, etc., this minimum exemption does 
not apply. The same requirement as to deduction on any amount paid 
applies to coupons, checks or bills of exchange for and in payment 
of interest upon bonds of foreign countries, dividends on stock of 
foreign corporations engaged in business in foreign countries and in- 
terest upon the obligations of such corporations. This tax must be 
deducted by the banker or person who shall sell or otherwise realize 
such coupons, checks or bills of exchange, but applies only when such 
coupons, etc., are not payable in the United States. Perhaps, firms 
or corporations undertaking, as a matter of business, the collection 
of foreign payments of such interest or dividends are required to ob- 
tain a license from the Commissioner of Internal Revenue under a 
penalty of fine or imprisonment. 

In all cases the law places upon the taxpayer the burden of prov- 
ing his exemption from the tax or obtaining a refund of the amounts 
paid on his income tax at the source. 

Returns of income must be filed by persons on or before March 1 
in each year, covering the income for the preceding calendar year. 
Such returns are filed with the Collector of Internal Revenue for the 
district in which the person making the return resides or has his prin- 
cipal place of business. The law permits an extension of not exceed- 
ing thirty days from March 1 in which to file the return, if failure to 
do so on or before March 1 is occasioned by sickness or absence or 
any other good and sufficient reason. The law contains several 
penalties for failure to file the return or for making false or fraudulent 
returns or representations. The return for the year 1913 shall in- 
clude only income received on and after March 1, 1913, and only five- 
sixths of the deductions allowed for the full calendar year may be de- 
ducted from the income reported for the year 1913. 

After the return of income is filed with the Collector of Internal 
Revenue, it is forwarded to Washington where the Commissioner of 
Internal Revenue makes the assessment in the manner provided by 
law. Notice is thereupon sent the taxpayer of the amount due and 
such amount must be paid on or before the 30th day of June in each 
year. 


COMPARISON OF CORPOPATION TAX. 


The Corporation Tax Law of 1909 is re-enacted to cover the first 
two months of 1913, as the new law will not attempt for constitutional 
reasons to tax incomes received prior to March 1, 1913. One-sixth 
of this year’s tax consequently will be collected as a special excise tax 
under the old law, while five-sixths will be collected as an income tax 
under the new law. One return, however, may be made for both 
the excise tax and the income tax for the year 1913, and one assessment 
by the Collector of Internal Revenue will cover both taxes. 

The scope of the new law, in its application to corporations is 
much broader than that of the old. The only classes of corporations 
excepted from the application of the new law, briefly speaking, are 
labor, agricultural or horticultural organizations, mutual saving banks, 
not having a capital stock represented by shares, fraternal beneficiary 
societies, domestic building and loan associations, corporations or- 
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ganized and operated exclusively for religious, charitable, scientific or 
educational purposes, business leagues, chambers of commerce, boards 
of trade and civic leagues, when such corporations or associations are 
not operated for profit and the net income does not inure to the benefit 
of any private individual. 

Under the old law certain conditions were necessary to make cor- 
porations taxable—they had to be organized for profit, have a capital 
stock represented by shares, and be engaged in business. They were 
entitled to deduct $5,000 from their net income; dividends received by 
one corporation from the stock held in other corporations also subject 
to the tax, were permitted to be deducted. The new law does not re- 
quire that the corporation shall be engaged in business, permits no de- 
duction of net income and permits no deduction of income received 
from dividends of other corporations. 

The deductions permitted from the gross income under the new 
law are practically the same as those heretofore permitted under the 
excise tax law. The more important changes are that the law now 
expressly provides for a reasonable allowance to be made for de- 
pletion of ores and natural deposits, not exceeding, however, 5 per 
cent. of the gross value at the mines of the output for the year. 
Also a corporation may not deduct from the gross amount of its 
income “the amount of interest accrued and paid within the year on 
its indebtedness to an amount of such indebtedness not exceeding 
one-half of the sum of its interest bearing indebtedness and its paid 
up capital stock outstanding at the close of the year, or if no capital 
stock, the amount of interest paid within the year on an amount of its 
indebtedness not exceeding the amount of capital employed in the 
business at the close of the year.” Formerly interest paid on bonded 
or other indebtedness was deductible only to an amount of indebted- 
ness not exceeding the issued capital stock of the company. The law 
also provides that in case of indebtedness wholly secured by collateral, 
the subject of sale in ordinary business, the total interest secured and 
paid may be deducted as a part of the expense of doing business, 

Life insurance companies are authorized to exclude from their 
net incomes the so-called dividends on policies paid back or credited 
to the holders thereof or treated as an abatement of premium of such 
policy-holders. 

In the case of bonds or other indebtedness which have been issued 
with a guarantee that the interest payable thereon shall be free from 
taxation, no deduction for the payment of the tax is allowed. 

Returns by corporations shall be made as heretofore on or before 
the first day of March in each year, and extensions of time may be 
obtained not exceeding thirty days if failure to file the return in time 
is occasioned by sickness or absence of an officer or other good reason. 
One important change from the former law is that corporations may, 
by filing proper notice with the Collector, file their return within 
sixty days after the close of their fiscal year and may report income 
received during such fiscal year, instead of during the calendar year. 

The tax of corporations filing their returns of net income on or 
before March 1 shall be paid on or before June 30 next following. 
Corporations which have been permitted to make returns within sixty 
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days after the close of their fiscal years are required to pay their 
taxes within one hundred and twenty days after the days on which 
their returns of income are required to be filed. 


NEW DUTIES AND LIABILITIES. 


One important provision of the income tax which will impose 
new and unfamiliar duties on corporations is that relating to collection 
at the source. On every payment of salary exceeding $3,000 per an- 
num, on every payment of interest on its bonds or other obligations, 
regardless of amount, on every payment or rent exceeding $3,000 per 
annum, to mention only a few specific instances, the corporation must 
withhold and pay to the Internal Revenue Collector an amount suf- 
ficient to pay the normal tax thereon. In each case where a deduc- 
tion is made, the corporation must list the amount so deducted and 
give the name and address of the person from whose income the 
deduction was made. Failure to so withhold the tax will make the 
corporation liable for the amount. Corporations will also Le charged 
with receiving and filing notices of exemption and returns of income 
of its employés, bondholders and others who may claim exemptions 
or deductions in the taxes paid by it for them.—Corporation Trust 
Company Journal. 





WERNER v. RISING SUN BREWING CoO. 


(Union Common Pleas, November 12, 1913). 
Employers’ Liability Act—Compensation for Injuries—Not in Course of Employment— 
Intoxication. 
In the matter of the application of John Werner to fix compensa- 
tion due to him from the Rising Sun Brewing Company. 


Mr. Clark McK. Whittemore for petitioner. 
Mr. George P. Laible for respondent. 


CONNOLLY, J.: John Werner, the petitioner, seeks compensa- 
tion under the Employers’ Liability law, for injuries which he sus- 
tained while in the employ of the Rising Sun Brewing Company, on 
October 17, 1912. Werner worked for the Company for a period 
of about twenty-three years, and was receiving wages at the rate of 
fifteen dollars a week at the time he was injured. He was employed 
in and about the stable and yards of the Company, and also in bring- 
ing lumber, as occasion required, to saloon properties for the purpose 
of making repairs, having a horse and wagon of the Company which 
he used for that purpose. On October 17, 1912, he, in company with 
two other employés of the Company, brought a load of broken barrel 
staves from the respondent’s brewery to the home of one Seiler, who 
is engaged as the brewmaster of the Company. The other employés 
who helped him had finished their work for the day, but the claim of 
Werner is that he was working within the hours covered by his employ- 
ment, and in the neighborhood of five o’clock in the evening. It does 
not appear that the delivery of the barrel staves at the home of an- 
other employé was among the duties assigned to him, and there is no 
evidence to show that he was authorized by any person having 
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authority from the Company to deliver the staves at the home of 
Mr. Seiler. It was while he was returning from Seiler’s home that 
he was injured by falling from the wagon in which the staves had 
been carried. 

I am of the opinion that he was not in the course of his employ- 
ment as a servant of the Company when he sustained his injuries. 
But aside from this, if I were satisfied that he was in the course of 
his employment, I would be obliged to decide that he is not entitled 
to compensation for his injuries. The evidence in the case showed 
that on the day when he was injured he had drunk several glasses 
of beer at the brewery and at Mr. Seiler’s residence, and, in addition 
to that, had drunk a glass, or glasses, of some kind of whiskey. 
There was also some evidence which showed that he had gone into 
a saloon where he remained a short time. One of the witnesses, 
who was in the wagon with Werner, swore that Werner was feeling 
good, and was to some extent intoxicated. Another witness, who 
was also in the wagon on the way from Seiler’s to the brewery, swore 
that Werner was intoxicated to such an extent that he wanted to 
relieve him from driving the horse, and that he twice placed his 
arms around Werner to keep him from slipping or falling from the 
seat of the wagon. Werner’s physical condition was not good, as he 
had been injured some years previously, and lost a toe, and, at the 
time when he sustained the injuries upon which he founded his com- 
plaint, was suffering from diabetes. In my opinion, his physical 


condition did not allow him to indulge to any extent in strong drinks 
without becoming intoxicated. I am satisfied that he was intoxicated 
at the time when he fell from the wagon and sustained his injuries, 
and that this intoxication was the proximate cause of these injuries. 





IN Re VACATION OF PEAT STREET. 


(Essex Circuit Court, October 81, 1913). 
City Streels— Public Highways— Damages for Vacations— Power of Court Over Awards. 


In the matter of a report of commissioners awarding damages for 
the vacation of Peat Street. On motion to confirm; opposed by ob- 
jections filed by Nathan Holzman, Abraham Holzman, Jacob Jayson 
and Catherine Beschens. 


Mr. Herbert Boggs for the City of Newark. 
Mr. Leo Stein for Nathan Holzman. 
Mr. Herbert J. Hannoch for Abraham Holzman. 


Mr. Richard Hartshorne (of Riker & Riker) for Jacob Jayson 
and Catherine Beschens. 

ADAMS, J.: Public highways in the City of Newark are of two 
classes: 

I. City streets. This class is again subdivided into (a) streets 
originally laid out by municipal action, and (b) streets which were 
not originally laid out by municipal action, but have been subse- 
quently accepted by municipal action in methods prescribed by the 
charter. In ‘Class (a) private rights have been subordinated to public 
use by condemnation and payment. In Class (b) private rights have 
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been voluntarily subjected to public use. These streets, of both sub- 
divisions, stand on the same plane. The city is bound to maintain 
them under penalty of indictment and has power conferred by the 
charter to assess for street improvements. 

II. Public highways which are not and never have been city 
streets. Peat street belonged to this second class. The facts agreed 
upon in the stipulation of counsel lead me to this conclusion. The 
city is not bound to maintain such highways. This class of thorough- 
fares originates in dedication followed by public use. 

“No specific length of time is necessary to constitute a valid dedi- 
cation. All that is required is the assent of the owner of the soil to 
the public use, and the actual enjoyment of the public of the use for 
such a length of time that the public accommodation and private 
rights would be materially affected by a denial or interruption of the 
enjoyment.” City of Cincinnati v. White, 6 Peters 431. 

The public has the same right of use in city streets and in public 
highways which are not city streets. In either case it is a use for 
the benefit of the whole public everywhere. 

It is sometimes thought desirable to vacate either a city street 
or a public highway which is not a city street. Perhaps this is more 
likely to be the case as to a public highway which is not a city street 
than as to a public street either originally laid out or accepted by 
municipal authority. Such a city street is apt to form a part of some 
comprehensive plan which does not require amendment. This is not 
often the fact, at least to the same extent, with a public highway 
originating in dedication followed by public use. Such a highway, 
in most cases, is projected and devoted to public use with a view 
rather to the interest of some landholder than to its harmony with 
any general scheme of municipal development. Therefore, when 2 
municipal charter or local statute gives a power of vacation in general 
terms, it is reasonable to conclude, if that is the whole case, that the 
remedy is as broad as the thing to be corrected and that the enact- 
ment applies to the vacation both of city streets and of public high- 
ways within the bounds of the municipality which are not city streets. 

In Newark v. Hatt, 50 Vroom, p. 548, at p. 550, Mr. Justice 
Bergen, in rendering the opinion of the Court of Errors, used this 
language: 

“The right of the state to destroy public improvements of this 
class without compensation is not limited by the constitution, and 
except for the statute, as expressed in the charter of the city, this 
street could have been vacated without the slightest consideration of 
its effect upon any land lying along it, or the payment by the city of 
compensation to any landowner for damages.” 

As there is, then, no common law right to compensation, we look 
to the charter and statutes. 

The Revised Charter of the City of Newark, approved March 10, 
1859, enacts in Section 96 that the Common Council shall have power— 

“To lay out and open any street, road, highway or alley, public 
park or square within said city; to order and cause any street, road, 
highway or alley, already laid out, or which shall hereafter be laid out, 
to be vacated, straightened, altered or widened; and to take and 
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appropriate for such purpose any lands and real estate, upon making 
compensation to the owner or owners thereof, as is hereinafter men- 
tioned and provided.” Charter and General Laws, p. 43. 

In 1891 these powers were transferred to the Board of Street and 
Water Commissioners. Charter and General Laws, p. 709; G. S. 
p. 465, sec. 396. See also Supplement of 1897 to act of 1891; P. L. 
1897, p. 248; Charter and General Laws, p. 732. 

Section 119 of the charter gives the Common Council power to 
cause surveys to be made, filed and recorded of dedicated streets, 
roads, highways and alleys, which shall then be deemed and taken to 
be public streets and highways, and shall be made, maintained and 
treated as such. Section 120 declares that no street, road, highway 
or alley laid out and opened since February 29, 1836, or “hereafter” to 
be laid out and opened, shall be recognized, considered or treated as 
a public street, road, highway or alley, unless the same has been laid 
out and opened under the direction of the Common Council, or has 
been or shall be surveyed, and such survey filed and recorded as 
aforesaid. 

In 1857 an act was passed authorizing the appointment of com- 
missioners to lay out streets, avenues and squares in the City of 
Newark. P. L. 1857, p. 402; Charter and General Laws, p. 111. This 
act is not a supplement to the charter. It assumes in section 8 to 
give a power, not mentioned in its title, “to close or direct to be 
closed any streets, roads, highways, lanes or alleys, or any parts 
thereof, which have been heretofore laid out, and have not been duly 
surveyed and recorded as public streets, roads, highways, lanes or 
alleys, according to law, within the said city.” 

This act makes no provision for compensation for damage occa- 
sioned by the closing of streets. 

In 1862 a supplement to the charter was passed, the first section 
of which is as follows: 

“That whenever the Common Council of the City of Newark shail 
determine, by ordinance, to vacate any street, road, highway or alley, 
and any land will be damaged by such vacating, the said Common 
Council are hereby authorized to agree with the owner or owners of 
such land which will be so damaged as to the amount of such dam- 
ages, and to pay the same to such owner or owners, when so agreed 
upon, and receive from such owner or owners proper acquittance in 
the premises.” 

Then follow sections providing, in case no agreement for dam- 
ages can be made, for the appointment of commissioners to award 
damages and for an assessment according to benefits. P. L. 1862, p. 
333; Charter and General Laws, p. 61, sections 25, 26. All assess- 
ments for damages as well as for benefits for improvements are now 
made by a permanent Board of Assessment Commissioners appointed 
by the Mayor. P. L. 1892, p. 255; Gen. Stat. p. 462. 

In 1888 an act was passed entitled “An Act to provide for va- 
cating dedicated streets, roads and alleys” (P. L. 1888, p. 178), which 
reads as follows: 
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“Whereas many roads, streets or alleys have been dedicated by 
the owner or owners of the land over which the same are laid, and 
have not been accepted by the public, and whereas no sufficient law 
applicable to all municipalities is provided for relieving the land in- 
cluded in said roads, streets or alleys from the burden of such dedica- 
tion; therefore, be it enacted by the Senate and General Assembly 
of the State of New Jersey, that any road, street or alley which has been 
or which may hereafter be dedicated by the owner or owners of the 
land over which the same is laid, may, before or after it is accepted 
by the public, be vacated in the same manner as any public road, 
street or alley. That this act shall apply to all cities, towns, town- 
ships and other municipalities in this state.” 

The City Attorney has mentioned in his brief three general acts 
upon the subject of the vacation of streets passed respectively in the 
years 1896, 1897 and 1911. . 

The Act of 1896 (P. L. 1896, p. 42; C. S. p. 722, sec. 512) is en- 
titled “An Act to enable cities to open streets, highways and alleys, 
and to regulate and accept the same.” ‘This act says that it shall 
be lawful for the Common Council or any governing body of any city 
of this state, whenever in their opinion the public good may require 
it, by ordinance, to lay out, accept and open any street, road, high- 
way or alley within said city; to order and cause any street, road, 
highway or alley already laid out, or which shall hereafter be laid 
out, to be vacated, straightened, altered or widened, and to take and 
appropriate for such purposes any lands and real estate, upon making 
compensation to the owner or owners thereof, in the manner now or 
hereafter provided by law. This act repeals all inconsistent acts 
and parts of acts. The subject of vacation is not expressed in the 
title, and no provision is made for awarding damages occasioned by 
vacation. 

The Act of 1897 (P. L. 189%, p. 245; C. S. p. 722, sec. 513) is 
entitled “An Act to enable cities of this state under certain circum- 
stances to vacate portions of streets and alleys which have not been 
opened to public use.” The first section of the act reads as follows: 

“Whenever it shall appear to the Common Council, board of al- 
dermen or other governing body of any city in this state that any 
portion of a dedicated street or streets and alley or alleys has not 
been opened to public use for twenty years or more since the said 
street or alley was dedicated to public use; and that the opening of 
such portion of street or alley by said city will involve a large ex- 
penditure of public funds; and that the opening of such street or 
alley to public use would be of no public benefit, and where all of 
the owners of the abutting lands on such portion of a public street, 
or of such alley, shall consent in writing to such vacation, by filing 
such consent duly acknowledged as in the case of an acknowledg- 
ment to a conveyance of lands in the office of the city clerk of such 
city, the common council, board of aldermen or other governing body 
of such city may by ordinance duly passed and approved by the 
Mayor of such city in accordance with the provisions of the city 
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charter, declare the said portion oi a street or streets and such alley 
or alleys vacated and relieved of the public use and burden.” 

The Act of 1911 (P. L. 1911, p. 613) is entitled “An Act to pro- 
vide for extinguishing the public right arising from dedication of 
streets in cities, towns and boroughs in certain cases.” The first 
section reads as follows: 

“Whenever in any city, town or borough of this state there has 
been heretofore or shail be hereafter a dedication of lands as a street 
or highway, and it shall appear to the common council or other board 
or body of said city, town, or borough having charge of the streets 
or highways therein, that such proposed street or highway, or some 
part thereof, will not be of public benefit or that the public interest 
will be better served by releasing said lands or any part thereof from 
such dedication, said common council or other boards or body shall 
have power by ordinance to release and extinguish the public right 
arising from said dedication as to the whole or any part of said lands, 
and thereupon said lands, or the part thereof so released, shall be as 
effectually discharged therefrom as though said dedication had not 
taken place; provided, however, that such action by said common 
council or other board or body shall not impair or affect any private 
right-of-way or access which any person may have acquired in or 
over said land.” 

The second section provides for a public hearing on notice before 
the passage of any such ordinance. 

There can, of course, be only one correct opinion as to the result 
of all this legislation as to vacation. just what is that correct opinion 
is not at once obvious. There seems to be room to differ. It is ad- 
missible to argue, with the City Council, that the city has no power, 
either by the charter or by any general or special statute, to vacate 
a dedicated but not accepted highway so as in any manner to affect 
the rights of the owners of lands abutting thereon, and that conse- 
quently there is no damage. It is admissible to argue, with counsel 
for the objectors, that the charter and the statutes which bear upon 
the subject authorize vacation on making compensation, and that in 
the case of Peat street damage has been inflicted upon the objectors. 
These are questions proper for the consideration of the Board of 
Street and Water Commissioners. It is to be presumed that the 
Board considered them, for it passed an ordinance which affords 
unequivocal evidence that it reached a conclusion favorable to the 
argument on behalf of the objectors; that is, favorable to the con- 
clusion that in the absence of any agreement, an award of damages for 
vacation was appropriate to the case of Peat street. This is a copy 
of the ordinance: 

“An Ordinance to provide for the vacation of Peat street from 
South 12th street to South 14th street, except that portion of Peat 
street not included within the limits of South 13th street and French 
street. 

“Be it Ordained, by the Board of Street and Water Commission- 
ers of the City of Newark, as follows: 

“Section 1. That Peat street shall be vacated as a public street or 
highway from South 12th street to South 14th street, except that 
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portion of Peat street now included within the limits of South 13th 
street and French street, as shown on a map on file in the office of the 
Chief Engineer, known as No. 1058-V. 

“Section 2. The Committee on Department of Streets and High- 
ways are hereby authorized and directed to treat, on behalf of the 
Board of Street and Water Commissioners, with the owner or owners 
of any lands which may be damaged by the vacating of the above 
mentioned streets or public highways, and to report amount of dam- 
ages agreed upon, for ratification by the Board. In case no agree- 
ment in relation thereto can be made, or in case the same is not 
ratified by the Board of Street and Water Commissioners, the counsel 
of the Board is hereby directed on behalf of the Mayor and Common 
Council of the City of Newark, and of this Board, to make appli- 
cation to the Board of Commissioners appointed to make all assess- 
ments of damages and benefits for local improvements made and to 
be made in the City of Newark, pursuant to the provisions of an act 
entitled ‘An Act concerning assessments for local improvements in 
the cities of the first class, providing for the appointment of Boards 
of Commissioners to make all such assessments, defining the duties 
of such Commissioners and fixing their compensations.’ Approved 
March 24, 1892, to make an estimate and assessment of the damages 
sustained by the owner or owners thereof, and an assessment of the 
benefits received by the owner or owners of all the lands and real 
estate in said city peculiarly benefited thereby in proportion as nearly 
as may be to the advantage each shall be deemed to acquire, and in 
case the cost, damages and expenses of said improvements shall 
exceed the amount of said benefits, such costs shall be assessed upon 
and paid by the City of Newark. 

“Section 3. That immediately upon the completion of such public 
work or improvements, the Clerk of the Board, in conjunction with 
the Chief Engineer of the Board, shall carefully prepare and furnish 
all necessary statements, maps, specifications and other data per- 
taining to such public work or improvement, and the President of the 
Board shall thereupon, on behalf of the Board of Street and Water 
Commissioners of the City of Newark, certify the same to the Common 
Council of the City of Newark, in order that said Common Council 
may thereafter proceed to make and collect the proper assessment for 
the cost and expense such public work or improvement as may now 
or hereafter be required by law. 

“Section 4. Said public work or improvement shall be made and 
completed under the supervision or inspection of the Chief Engineer 
or Acting Engineer of the Board, according to the provisions of the 
City Charter and the laws of the state, and the ordinance of the city 
and by-laws, rules and regulations of the Board of Street and Water 
Commissioners of the City of Newark, applicable thereto. 

“Section 5. That this ordinance shall take effect immediately. 

“Passed June 22, 1911.” 

Now, if it be asked, whether the Board of Street and Water 
Commissioners was right or wrong, whether the ordinance, or so 
much of the ordinance as referred the matter to the assessment com- 
missioners, is legal or illegal, the answer must be that these are ques- 
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tions with which the Circuit court, acting as a municipal agency, 
has nothing to do. A moment’s reflection will make this evident. 
The Circuit court, under the statute which regulates this proceeding, 
is not exercising its common law power. There is only one thing 
which it can effect, as a final and conclusive result, and that is to con- 
firm the report of commissioners. In order that the report may be 
put in due shape for confirmation, the court has an ancillary power 
to refer it back for correction, and to keep on referring it back as 
long as necessary, until it meets with approval. There is no power 
to reject. P. L. 1892, p. 255, C. S. p. 462. If the court, thus limited, 
should undertake to decide whether the ordinance, or some part of 
the ordinance, or any matters anterior to the report itself, were 
legal, or were illegal, and if the court should find illegality, a dilemma 
would be presented. The court would have power to do only one of 
two things which would be equally absurd. It could not, on the one 
hand, confirm an illegal report, nor could it, on the other hand, refer 
back to the commissioners for further consideration a matter which 
they had no power to consider at all. In short it is plain, from the 
nature of the case, that what the court does, and all that it can do, is 
to assume the legality of all proceedings prior to the report and con- 
sider only whether the procedure of the commissioners in making it 
was valid. 

This question is not a new one. In the case of the opening of 
Clifton avenue, in Newark, the Circuit court, in 1911, was asked to 
look behind the report and set it aside for prior alleged illegalities. 
This objection was rejected. The Circuit Court Judge said in his 
decision: 

“The objections filed relate in part to the legality of proceedings 
prior to the action of the commissioners. Upon objections to a report 
of commissioners the Circuit court exercises, not its general common 
law powers, but a special, limited, statutory authority. It is a part 
of the municipal mechanism, and concerns itself only with the legality 
of the report. It-is for other tribunals to examine the validity of 
corporate acts leading up to the report. The objections relied on for 
the objector, Lucy D. W. Baker, relate to matters over which, upon 
this view of the scope of the inquiry, the Circuit court has in this 
proceeding no jurisdiction.” 

An application to His Honor, Chief Justice Gummere, for a writ 
of certiorari to bring up the matter was dismissed on the ground of 
laches. 

Coming at last to the question whether the procedure of the com- 
missioners in making their report was in accord with legal principle, 
only a few admitted facts need be considered. The tract owned by 
Nathan Holzman, one of the objectors, had no access to any street, 
except Peat street. The same was true of the tract owned by Cath- 
erine Beschens, another objector. The tract owned by Abraham 
Holzman, another objector, has a long frontage of 198.65 feet on 
South 13th street, and a uniform depth of 48.77 feet. The southerly 
end of this tract was bounded for its entire depth by Peat street. 
Jacob Jayson, the remaining objector, owns two tracts. One of them 
is situate on the northwest corner of South 13th street and 16th 
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avenue, and so has a double front on two city streets. Its northerly 
boundary was on Peat street for a distance of 47.99 feet. His other 
tract has a front and rear dimension of 100 feet each. It fronts on the 
north side of 16th avenue for the entire distance of 100 feet. Its rear 
for the entire distance of 100 feet was bounded by Peat street, which 
was parallel to 16th avenue. On the commissioners’ map each one 
of these five tracts owned by objectors is marked “Not damaged, no 
award made.” There is another tract owned by Thomas Tortorielle, 
or by himself and Rafaelo, his wife, which had no access to any 
street other than Peat street, on the north side of which it fronted 
for 50 feet. Its depth is about 194 feet. The commissioners awarded 
to Thomas Tortorielle the sum of three thousand dollars for his 
damage occasioned by the vacation of Peat street. This has been 
paid. No other award has been made. There are other lots of other - 
owners shown on the map, but no objections are on file other than 
those above mentioned. 

On the face of the report it seems that the commissioners must 
have erred in awarding damages to one landowner only and in 
awarding no damages to other landowners, whose situation was much 
the same as his, and two of whom were in the same category. This 
consideration points toward a reference back of the report for revision 
and correction. 

Before making such a reference it is necessary to consider an 
argument strongly urged by the City Attorney. It is said that in the 
case of a public highway, made such by dedication and use, but un- 
accepted, the law recognizes the existence of not merely the public 
right, but also of an original, underlying, private right of way of 
abutting owners, extending from their property as far as the nearest 
cross street in either direction. These private rights of way, out of 
which the public right has sprung, are distinct from the public right, 
and it is claimed that vacation acts only to obliterate the public right, 
and leaves these private rights of way unaffected, and that conse- 
quently there is no damage. The New Jersey cases cited on behalf 
of the city are Attorney General v. M. & E. R. R. Co., 19 Equity 386, 
393, where the question is left open; Dodge v. R. R. Co., 48 Equity 351, 
affirmed 45 Equity 366, where it seems to be held that these private 
rights of way continue in force only until the proposed street be- 
comes a public highway, which is declared to be the doctrine estab- 
lished by Booream v. North Hudson R. R. Co., 13 Stewart 557; 
Fessler v. Union, 67 Equity 14, affirmed 68 Equity, 657. 

I am not sure that these cases go to the length claimed by the 
city, nor am I sure whether these private rights of way inhere in all 
abutting owners, or only in those owners who claim under the 
persons whose original private rights have expanded into a general 
public right. If these private rights are so limited, a question of 
title arises which I have no means of deciding. However that may 
be, | am not prepared to go so far as to say that the private right of 
way of an owner to go to and from his land in either direction to the 
nearest cross-street is the only right beneficial to his property which 
he enjoys apart from his share in the public right. How about 
the right to go beyond the nearest cross-street in either direction? 
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If a man who is not an abutting owner walks for more than one 
block along such a dedicated public highway he exercises a right in 
common with the public, but if he owns a tract on one block and 
walks to and from it for more than one block he exercises not 
merely a right which he enjoys in common with the public, but also 
a private right advantageous to him as a landowner. 

It appears from the map that the vacated portion of Peat street 
is about two blocks long, that all of the objectors own land on one of 
these blocks, and that one of them owns land on the other block also. 

Again, it may be thought that the fact of frontage on such a 
highway of itself adds to the value of abutting land. There may be 
other aspects of the case which do not now occur to me. It is enough 
to say that I am unable to affirm and to tell the commissioners that 
there was no damage to the objectors. 

I will sign an order referring the report back to the commis- 
sioners, with instructions to review the question whether the objec- 
tors suffered damage to their lands from the vacation, and, if any, to 
what extent, and to report anew. 





STATE OF NEW JERSEY v. LOPONIO. 


(N. J. Court of Errors and Appeals, Nov. 27, 1918). 


Confidential Communications the client, are at his instance 
Through an Agent to Legal Ad- permanently protected from dis- 


visor.— Where legal advice of any 
kind is sought from a duly ac- 
credited professional legal ad- 
visor in his capacity as such, the 
communications relevant to that 


closure by himself, or by the legal 
advisor, or by the agent of either 
confidentially used to transmit the 
communication, except the client 
waives the protection, 


purpose, made in confidence by 


State of New Jersey, Defendant in Error, v. Salvatore Loponio, 
Plaintiff in Error. Error to the Essex County Oyer and Terminer. 


Mr. Irving W. Teeple for the plaintiff in error, 


Mr. louis Hood, Prosecutor of the Pleas, and Mr. Wilbur A. 
Mott, Assistant Prosecutor, for defendant in error. 


Loponio was indicted and convicted of murder in the first degree 
for shooting and killing a police officer, McGovern, at about 10 P. M., 
on the streets of Newark. No one witnessed the shooting, and, apart 
from the letter next hereinafter mentioned, the evidence produced at 
the trial of Loponio was entirely circumstantial, and quite short of 
convincing. A witness, Rochefort, however, who was a fellcow-pris- 
oner with Loponio while the latter was awaiting trial, testified, over 
objection, that he acted as the scrivener of the tier where Loponio’s 
cell was, and that as such, he wrote a letter at Loponio’s dictation and 
request to a lawyer, D’Aloia, to engage him for Loponio’s defense. 

The letter, which was entirely in Rochefort’s handwriting, and 
signed by him in Loponio’s name, is, if real, manifestly a communica- 
tion from a client to an attorney-at-law for the purpose of employing 
and instructing him in his professional capacity. Rochefort testified 
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Loponio said that that was his purpose in dictating it. Loponio could 
not write in English. Whether he could speak English was a dis- 
puted question. 

The letter also contained a statement of the affair showing that 
Loponio did the killing, but attempted to offer an excuse for it, which, 
if believed, would have reduced the degree of the crime. 

Counsel then objected that Rochefort could not testify to what 
Loponio dictated to him because it was a privileged communication 
and that the letter itself could not be admitted for the same reason. 
The Court afforded counsel an opportunity to offer further proof that 
the communication was privileged and Loponio himself was called, 
but denied positively that he ever dictated any letter to, or had any 
conversation with Rochefort, or ever employed or contemplated em- 
ploying D’Aloia as his lawyer. The prosecution then called D’Aloia, 
who testified that he had never been employed by or on behalf of 
Loponio, nor communicated with on his behalf. 

Another fellow-prisoner, Overton, awaiting trial for murder, tes- 
tified that he was present in the cell with Loponio and Rochefort 
when the latter started to take the dictation and heard him say to 
Loponio: “You will have to tell me the truth; if you don’t tell the 
truth it may get the lawyer mixed up,” but that then other prisoners 
came to the cell door and Rochefort said: ‘Get out of the light,” and 
then he and the others went away, leaving Loponio and Rochefort 
alone. The learned trial judge found and ruled as follows: 

“The Court holds, as to the question of fact to be determined by 
it, that the defendant requested Rochefort, for the purpose of securing 
his services, to write a letter to Mr, D’Aloia, who is duly admitted 
and licensed to practice as an attorney and counsellor at law of New 
Jersey, to procure his services, as indicated in the letter; that Roche- 
fort acted as the amanuensis in writing the letter; that it, in part at 
least, appears on its face to seek advice from a professional legal 
advisor in his capacity as such, and that the contents of the letter, in 
part at least, are relevant to that purpose; that the letter was written 
as a confidence, except in so far as the presence of Overton was per- 
mitted by the defendant; that it was placed in an envelope and ad- 
dressed to Mr, D’Aloia and sealed, and that subsequently, a day or 
two afterwards, or perhaps three or four days, the defendant gave 
the letter to Mr. Rochefort and told him that he desired to make 
some changes in it; that Rochefort at that time did not say he 
would make the changes, but, on the contrary, kept the letter and 
retained it without the consent of the defendant, and against the de- 
fendant’s protest; that the letter was never delivered to D’Aloia, but 
came into the possession of Mr. Walter Godfrey, the detective ser- 
geant connected with the prosecutor’s office, as stated by Rochefort. 
The rule of law is stated in Wigmore, section 2292, as follows: 
‘Where legal advice of any kind is sought from a professional legal 
advisor in his capacity as such, communications relevant to that pur- 
pose made in confidence by the client are at his instance permanently 
protected from disclosure ‘by himself or ‘by the legal advisor, except 
the client waives the protection.’ The application of this principle 
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of law to the facts stated by the Court is doubtful, but it would seem, 
in view of the fact that the letter was never delivered to Mr. D’Alo:a, 
that it is not a communication, and under section 505A of Wharton 


on Evidence, in his latest edition, it would seem therefore that he is | 


not protected by the privilege.” 
The opinion of the Court was delivered by: 


WHITE, J.: The necessary but fictitious assumption which 
charges every one, in the conduct of his own actions and affairs, with 
a knowledge of the law even more complete than that in fact pos- 
sessed by her ablest ministers, renders it equally necessary to an 
adequate administration of justice that her officers, appointed and 
accredited for that purpose, shall be available for confidential consulta- 
tion in order that they may supply, to the extent of their learning 
and ability, the actual deficiency in a suitor’s presumed knowledge of 
the law, as if they were that suitor’s other self. They would not be 
thus “available” if the confidences reposed in them might be betrayed 
either by them, or by the agents of either confidentially employed to 
communicate such confidences. 

Where, therefore, (enlarging somewhat upon the language of 
Professor Wigmore) legal advice of any kind is sought from a duly 
accredited professional legal advisor in his capacity as such, the com- 
munications relevant to that purpose, made in confidence by the 
client, are at his instance permanently protected from disclosure 
by himself, or by the legal advisor, or by the agent of either confi- 
dentially used to transmit the communications, except the client 
waives the protection. Wigmore on Evidence, paragraph 2292, Hat- 
ton v. Robinson, 31 Mass. 416. 

A third party who secretly overhears a verbal confidential com- 
munication (containing damaging admissions) from a client to his 
attorney, however, may testify thereto, because he does not come 
within the privileged confidential relationship. Pulford’s Appeal. 48 
Conn. 247; Hoy v. Morris, 13 Gray (Mass.) 519. It is true that he 
was never intended to hear what he did hear, but that is no bar to 
his testimony. If witnesses were only permitted to testify to what 
accused person had intended they should see or hear, most crimes 
would go unpunished. The same reasoning would seem to apply 
to a written confidential communication from a client to his attorney 
which falls into the hands of a third party without treachery on the 
part either of the attorney or of a confidential agent employed to 
transmit it. Of course, in a sense, a letter to the attorney is in itself 
a confidential means of communication and might be considered as 
carrying its privilege with it into whatever hand it should fall from 
whatsoever cause. But so is a verbal communication confidential and 
should equally be entitled to carry with it its own protection. This 
the latter does not do, however, where accidentally or surreptitiously 
overheard by a third party, and it is impossible to draw a logical line 
of distinction between such an overheard verbal communication and 
a confidential letter falling into a third party’s hands. Both are facts, 
and the rule applicable to both would seem to be that both may be 
proved if they can be proved without calling upon anyone whose 
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lips are sealed or whose hands are tied. State v. Mathers, (Vermont) 
23 Atl. 590. 

As to whose hands are so tied where the writing appears in the 
possession of a third party to whom it has been entrusted for delivery 
by the client, is, under the authorities, a question of some uncertainty. 
In Bunbury v. Bunbury, 2 Beav. 173, it was said: “The necessity which 
arises of transmitting such communication through another party, 
renders it privileged,” seeming to indicate that there must be a neces- 
sity for adopting a means of indirect communication in order to justify 
the extension to it of the extraordinary privilege; but in Reed v. 
Langolio, 1 Mac & G. 627 Lord Cottonham thought that was not what 
the Bunbury case decided and that there was no good reason, and, 
as he considered, no good authority for the rule. 

However this may be, certainly a client who adopts the indirect 
instead of the direct method without good reason or reasonable ne- 
cessity for so doing comes perilously near the one who makes his 
verbal communication to his attorney in the presence of a third per- 
son. In that case the verbal communication is not privileged because 
it is presumed that it was not intended to be confidential, otherwise 
it would not have been communicated in the presence of one in whose 
mouth it would not be privileged. People v. Buchanan, 145 N. Y. 1. 
The question probably comes down, after all, to one of whether or 
not the method employed was intended and understood to be con- 
fidential, and in deciding that question the presence or absence of 
reasonable necessity would doubtless be an important element. 

Clearly, therefore, where the client has used a confidential agent 
of transmission, which, under the circumstances it was reasonably 
necessary for him to do, he will be protected against a betrayal of 
this confidence by such agent to the same extent as against a betrayal 
of confidence by his attorney. 

Thus, in Madame DuBarre v. Livette, Peake, N. P. 77, con- 
versation had through an interpreter with the attorney, the client 
being a Frenchman and the attorney not understanding French, was 
held to be privileged, and the interpreter was not permitted to testify 
to it against the objection of the client. While this decision (rendered 
in 1791) occurred in the twilight zone, during which the basis of the 
doctrine of privileged communications underwent a transformation 
from the preservation of the honor of the attorney to the recognition 
of a right of the client, and seemingly was rested upon the former 
by its author, Lord Chief Justice Kenyon, who said a year later, in 
Wilson v. Rastall, 4 T. R. 753, “In Madame DuBarre’s case, I said 
at the trial that the interpreter was the organ of the attorney,” it is 
nevertheless in complete accord with the modern view, into which it 
has been incorporated by modern text writers and decisions. See 
Wigmore on Evidence, paragraph 2317, and cases there cited. 23 Am. 
& Eng. Ency. Law, (2nd Ed.) 66, and cases there cited. 

In Anderson v, Bank, L. R, 2 Ch. Div. 644, Jessel, M. R., speak- 
ing of the necessary confidential means a client may employ of 
communicating with his attorney within the privilege, said: “He may 
employ a third person to write the letter, or he may send the letter 
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through a messenger, or he may give a verbal message to a mes- 
senger.”’ 

In the case at bar the letter in question was not in Loponio’s 
handwriting, nor was it signed by him. Standing alone it was without 
evidential value, nor was it possible to give it such value without the 
testimony of Rochefort to the communication received by him from 
Loponio. The communication he received was while acting as Lopo- 
nio’s amanuensis in writing a letter to employ a lawyer for the latter’s 
defense. Laponio, who is a foreigner and cannot write English, was 
in jail charged with murder. The employment of the amanuensis 
was reasonably necessary. Rochefort was not only a fellow-prisoner, 
but was the “scrivener of the tier” where both their cells were lo- 
cated. He wrote letters for the prisoners when they desired him 
to do so. He advised with Loponio as to the selection of a lawyer. 
The letter itself breathes throughout its confidential nature. In one 
place it tells the attorney: “No one will read this letter but you, for 
I will seal it.” The sealing would be of little avail if the amanuensis 
might be permitted to disclose its contents. Clearly from every 
viewpoint, Rochefort’s employment was confidential for the purpose 
of effecting a communication from Loponio to his intended lawyer to 
engage and instruct him, We think Rochefort should not have been 
permitted to testify in violation of this confidence. 

It is immaterial that the lawyer had not been previously em- 
ployed. A letter for the purpose of employing, and intended to em- 
ploy and instruct an attorney, is protected to the same extent as one 
of instruction after the employment had taken place, and this although 
the lawyer subsequently refuse the employment. But there must he 
an intention to employ. 10 Encl. of Evidence, p. 256, and cases there 
cited. 

It is said that the communication was not confidential because 
of the presence of Overton when the dictation ‘began. This is sufh- 
ciently answered by the fact that he was not present when the dicta- 
tion reached the point where the confidential part of the letter com- 
menced. He may have been sent out of the cell for the very purpose 
of preventing his hearing this confidential part. 

The learned trial judge seemed also to be influenced in his ruling 
by Loponio’s denial of ever having had any intention of employing 
the lawyer to whom the letter was addressed, and the denial of that 
lawyer of ever having been so employed. The thought apparently 
was that as the privilege could only extend to a communication to 
the client’s lawyer, this communication was, on the showing of both 
the client and the lawyer, not privileged because the lawyer was never 
so employed, nor attempted to be employed. But Loponio also denied 
dictating the letter. His denials may both have been true or they 
may both have been false, but certainly one was not true and the other 
false. If he did dictate the letter, he certainly attempted to employ 
the attorney; that is what the letter itself purported to do. The fact, 
therefore, that Loponio says he did not dictate the letter to employ 
D’Aloia can furnish no justification for permitting Rochefort to vio- 
late his confidence by testifying that Loponio did dictate it. If we 
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accept as true Rochefort’s testimony that Loponio did dictate the 
letter, Rochefort’s lips are sealed. 
The judgment is reversed and a venire de novo awarded. 





IN Re TOWN OF MONTCLAIR. 


(State Board of Equalization of Taxes, November, 1918). 
Taxation—Schools and Academies Exempt. 


In the matter of the application of the town of Montclair in the 
county of Essex, for the reinstatement of the tax assessment for the 
year 1912 on property situate in the town of Montclair, assessed to 
the Montclair Academy-MacVicar Foundation. 


Mr. Robert M. Boyd, Jr., for the petitioner. 
Messrs. Lindabury, Depue & Faulks for the respondent. 


THE BOARD (Memorandum by Mr. Jess): This is an appeal 
by the taxing district of the Town of Montclair from the action of the 
Essex County Board of Taxation in setting aside an assessment for 
taxes against the appellee. 

The property involved is the buildings and the land whereon the 
same are erected, situated in the Town of Montclair, owned by the 
Montclair Academy-MacVicar Foundation, and used for the purposes 
of a school or academy. The assessment in question was cancelled by 
the County Board on the ground that the property was exempt under 
the provisions of the General Tax Act, Section 3, Subdivision 4, which 
exempts, among others, all buildings actually and exclusively used for 
colleges, schools, academies and seminaries, not conducted for profit, 
and the land whereon the same are situated, necessary to the fair use 
and enjoyment thereof, not exceeding five acres in extent for each. 

It is not disputed that the buildings are actually and exclusively 
used for a school or academy, and that the land occupied by them 
does not exceed five acres in extent. The only question to be de- 
cided is whether the academy is conducted for profit. 

The appellee was incorporated in April, 1912, under the act en- 
titled “An Act to incorporate associations not for pecuniary profit,” 
approved April 21, 1898. The purpose of the corporation, as set forth 
in its certificate, is to conduct a preparatory school or academy for 
young men. The corporation took over all the property and the 
business of the academy, which had theretofore been conducted as 
a commercial enterprise, giving back a purchase money mortgage for 
$100,000, and assuming an existing mortgage indebtedness aggregat- 
ing $150, 000. So far as appears from the evidence, the change of 
ownership of the school was not accompanied by any change in the 
methods or routine of its conduct and management. From this cir- 
cumstance, the taxing district argues that, as a matter of fact, there 
was not such a change in the status as would bring the institution 
within the exempting provisions of the Tax Act. For the purpose 
of this case we can deal only with the situation as it existed at the 
time of the assessment under review. There is no dispute that the 
school was then owned by a corporation organized under the act pro- 
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viding for the incorporation of associations not for pecuniary profit. 
While this fact is not conclusive upon the point at issue, it raises a 
presumption in support of the claim of the appellee. There is noth- 
ing in the case to rebut this presumption except the inferences which 
the appellant seeks to draw from the existence of the large mortgage 
indebtedness, the advertising for pupils, the payment of considerable 
tuition fees, by practically all of the pupils, the payment of a salary 
of $6,000 to the Head Master, and salaries of varying amounts to all 
the other instructors, and the fact before referred to, that in no 
essential particular does the policy or operation of the school appear 
to differ from that which characterized it prior to the change in 
ownership. 

That these facts can be consistent with the conduct of the school 
not for the purpose of profit, is clear in the light of the ruling of the 
Supreme court in Institute of Holy Angels v. Bender, 50 Vroom, 34. 
In that case, the Court held that “it is not enough that a profit should 
be made; the school must be conducted for the purpose of making 
a profit, i. e., as a commercial enterprise, in order to be deprived of its 
exemption. 

The test, then, is whether the school in question is conducted 
as a commercial enterprise. It may be said in this case, as it was in 
the case cited, that an examination of the act under which the 
Academy is incorporated shows that the Legislature did not con- 


template that corporations under that act should be commercial en- 


terprises. There is no provision for capital stock, nor for distri- 
bution of profits. 

It must be inferred of course, that the income of the appellee 
from tuition fees will exceed the operating expenses, since the cor- 
poration will be required to earn considerable sums to provide for the 
principal and interest of its mortgage debt. Such income, however, 
does not constitute a profit in the commercial sense of the word. 
Even, however, if it be considered as profit, the institution would still 
come within the tax exempting provision, unless it were shown that 
the purpose of the enterprise was to make such profit. This the 
appellant failed to do. 

We are therefore obliged to dismiss the appeal, and affirm the 
decision of the Essex County Board of Taxation. 





One of two joint tort feasors whose combined negligence causes 
death, for which an action is brought against both, is held in Doles 
v. Seaboard A. L. R. Co. (N. C.) 42 L. R. A. (N. S.) 67, to have no 
right to complain that his codefendant is dismissed from the action, 
since he is not entitled to contribution from him. 


MISCELLANY 








APPOINTMENTS IN 19165. 


The Governor of New Jersey 
will have important selections to 
make next year for high places in 
this state, 


In the Supreme court, the term 
of the Republican Justice, Thomas 
W. Trenchard, will expire Janu- 
ary 15 next. This will be five 
days before the Governor is 





380 


sworn in. The terms of two col- 
leagues also expire this year— 
Charles W. Parker and James J. 
Bergen. The former is a Repub- 
lican and the latter a Democrat. 
Justice Parker’s commission 2x- 
pires next September and that of 
Justice Bergen next October. 

Chief Justice William S. Gum- 
mere, a Republican, who has sat 
on the bench since February, 
1895, and who has been Chief 
Justice since 1901, will complete 
his second term November 16, 
1915. He is a Republican, 

The terms of two other Justices, 
Willard P. Voorhees (Repub- 
lican) and James F. Minturn 
(Democrat) will also come to an 
end the same year as that of the 
Chief Justice. 

In 1915, Governor Fielder will 
have the appointment of a suc- 
cessor to Judges John W. Bogert, 
Democrat, and Joseph W. Cong- 
don, Republican, as “lay” mem- 
bers of the Court of Errors and 
Appeals. 

As in the case of Justice Trench- 
ard, the terms of two Circuit court 
judges will have expired before 
Governor Fielder is sworn in. 
These are Benjamin A. Vail, who 
has the Hudson-Union-Somerset 
Circuit, and Frank T. Lloyd, who 
sits in Camden, Salem, Ocean, 
Mercer and Middlesex counties. 
Judge Vail’s commission expires 
January 8 and Judge Lloyd’s Jan- 
uary 15 next. Both are Republi- 
cans. 

In 1915 the terms of two other 
Circuit Judges will expire—Wil- 
liam H. Speer and Charles C. 
Black, the former a Republican 
and the latter a Democrat. 

Three county Judges will be 
named by the Governor during the 
coming session of the Legislature. 
They will occur in Burlington, 
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‘here John G. Horner now sits; 
n Cumberland, where Royal P. 
.uller occupies the bench, and in 
Cape May, where Henry H. Eld- 


‘redge has presided since the death 


of Judge Curtis T. Baker last 
July. 

Successors will be chosen in 
1915 to Judge Frederick W. 
Gnichtel in Mercer county; to 
Judge John E. Foster in Mon- 
mouth; to Judge Daniel Beek- 
man, who is filling an unexpired 
term of Judge Clarence E. Case 
in Somerset, and to Judge Allan 
R. Sharp in Sussex county, he 
finishing the unexpired term of 
the late Judge and Congressman 
Lewis J. Martin. 

The term of Attorney-General 
Edmund Wilson will expire Jan- 
uary 25 next. 

Samuel K. Robbins, Republi- 
can, Clerk in Chancery, will have 
to give way in April to a Demo- 
cratic successor for the succeed- 
ing five years. 

The term of the present com- 
missioner of roads, Colonel Ed- 
win A. Stevens, will come to an 
end on February 20 next. 

Other appointments to be made 
during the coming winter are as 
follows: 

State Board of Assessors, to 
succeed Fred A. Gentien, term 
four years. 

State Water Commissioner, to 
succeed George F. Wright, five- 
year term. 

Commissioner of the Depart- 
ment of Public Reports, Thomas 
B. Holmes. 

Civil Service Commissioner, 
Charles H. Bateman. 

Two Riparian Board Commis- 
sioners, to succeed M. F. Mc- 
Laughlin, of Newark, and Joseph 
A. Birkholz, of East Orange. 
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State Board of Health, John 
H. Capstick. 

Of course there are also ap- 
pointments of members of County 
Boards of Taxation, one each in 
twenty-one counties. 


THE PORTRAIT. 


Hon. Samuel S. Swackhamer, 
whose portrait appears in this 
issue, was born at White House, 
N. J., August 7, 1859, and was the 
son of Rulif Swackhamer, a school 
teacher. After a common school 
education, the son also became a 
school teacher, studied law and 
was admitted as an attorney to 
the New Jersey Bar at the Feb- 
ruary Term, 1894, and as coun- 
selor three years later. He prac- 
ticed law alone for some time at 
Plainfield ; then became a member 
of the law firm of Codington & 
Swackhamer, and recently be- 
came the senior of the firm of 
Swackhamer & Bird. He served 
as member of the borough coun- 
cil of North Plainfield for a term 
of three years, 1898-1901, and was 
elected as Assemblyman from 
Somerset county in 1902 and 1903. 

While in the Legislature Mr. 
Swackhamer was noted for his 
advocacy of reforms and stern 
opposition to measures not intro- 
duced for the benefit of the public, 
or for purely partisan or graft 
purposes. His denunciations of 
such measures were vigorous and 
full of eloquence. His sense of 
the humorous and fund of anec- 
dotes were such that the galleries 
always filled up when he spoke. 
He has been in constant demand 
since his legislative term as an 
orator, not only during political 
contests, but before churches and 
societies, and as a “drawing” 
speaker is known throughout the 
state. 


INCOME TAX AND MORTGAGES. 


Ex-Justice Bennet Van Syckel 
has written a letter to the Tren- 
ton “State Gazette” upon the sub- 
ject of mortgages and the in- 
come tax. He says: 

“Tf the interest on the mortgage 
for the whole year amounts to 
$3,000 or more, the mortgagor 
must make return to the Federal 
collector, and withhold one per 
cent. of the interest for the year, 
and pay directly to the collector 
of the income tax, stating in his 
return the name and address of 
the mortgagee. 

“In such cases, the mortgagor 
cannot deduct the income tax 
from the interest due the mort- 
gagee; but if there is no pro- 
vision in the mortgage requiring 
the mortgagor to pay the income 
tax, he may reserve from the ac- 
cruing interest the amount he 
pays on it for income tax. 

“In case the interest on the 
mortgage for the whole year 
amounts to less than $3,000, the 
mortgagor does not make a re- 
turn to the government, and of 
course does not withhold the in- 
come tax on the interest due the 
mortgagee, but the mortgagee 
must include such interest in his 
return, and if, with other income 
he may have, his income amounts 
to more than $3,000, if he has not 
a wife, or to more than $4,000, if 
he has a wife, then he must pay 
income tax on the excess of his 
income over $3,000 or $4,000, as 
the case may be, and he must look 
to the mortgagor for reimburse- 
ment, if the mortgage contains a 
clause that the mortgagor shali 
pay the income tax. 

“In any case the mortgagee 
must include all the interest he 
receives on his mortgages to en- 
able the government. to determine 
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whether he has an income in ex- 
cess of $20,000, upon which an ad- 


ditional tax may be collected from. 


him. 

“The income tax is so involved 
that no one can feel very con- 
fident that his construction of it 
will accord with the views of the 
Federal authorities, and _ there- 
fore I shall await further instruc- 
tions, and advise others to follow 
my example. 

“As the Federal constitution 
expressly provides that no state 
shall pass any law impairing the 
obligation of a contract, I assume 
that the income tax act was not 
intended to annul any existing 
contract, and that Congress will 
not attempt to do so.” 





U. S. MARSHAL RESIGNS. 


United States Marshal Thomas 
J.. Alcott tendered his resignation, 
to take effect at the close of busi- 
ness on November 29 last, and 
President Wilson has directed At- 
torney-General McReynolds to ac- 
cept the Marshal’s resignation. 
Ill health is assigned as the 
actuating reason. 

Marshal Alcott resides at Mt. 
Holly and was appointed in 1897 
by President McKinley. His 
fourth term would have expired 
next July. He personally served 
a great number of writs, perhaps 
doing more traveling than any 
other marshal in the country. In 
the sixteen years he has held of- 
fice it is estimated he traveled 
480,000 miles—so states his home 
newspaper, the Mount Holly 
“Mirror.” 





JUSTICE HOLMES AMUSING. 


Mr. Justice Holmes, of the U. 
S. Supreme Court, is credited with 
citing more peculiar cases from the 
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old law books than any other 
justice of that court. The latest 
one he told from the Bench was 
during the argument in a libel 
suit, in which it was being con- 
tended that the declaration was 
insufficient because the offense 
was not stated properly. 

“That leads me to recall a case, 
in the old books,” said the Justice, 
“where an indictment set forth 
that the accused struck a man on 
the head, splitting the skull until 
a portion fell down on either 
shoulder and the court held the 
indictment defective because it 
did not allege that the man was 
killed.” 





SOME STATE NOTES. 


The first appearance of a 
woman attorney in the courts of 
Warren county was in November, 
1913, when Miss Eleanor R. Geb- 
hart, of Clinton, conducted a suit 
for the plaintiff under the Em- 
ployers’ Liability Act. 

Mrs. Thomas M. Kays died at 
Newton on October 28. She was 
the wife of lawyer Thomas M. 
Kays, and the daughter of the 
late Theodore H. Anderson. They 
were married in 1877. 

Judge G. D. W. Vroom, of 
Trenton, has been reappointed 
by Chief Justice Gummere as 
court reporter for a term of five 
years. The position carries with 
it a nominal salary of $500 a year. 
Judge Vroom has held the office , 
since 1873, and his father was re- 
porter but a short time previously. 





OBITUARIES. 


Mr. Frepeeicx H. Beaca. 

Mr. Frederick Halsey Beach, of 
Morristown, died on November 9, 
of pneumonia, after a week’s ill- 
ness. 





MISCELLANY. 


Mr. Beach was born July 25, 
1849, at Beach Glens, Morris 
county. His father was Dr. Co- 
lumbus Beach, President of the 
National Union Bank, of Dover. 
His mother was Susan Halsey, 
sister of the late Edmund D. Hal- 
sey, and of Samuel Halsey, of 
Rockaway and Morristown. He 
was educated at Blair Academy, 
Blairstown, and Williston Semi- 
nary, Easthampton, Mass. Upon 
graduation from the latter insti- 
tution he engaged in business at 
Hibernia, but found that a mer- 
cantile life did not appeal to him 
and entered the office of his uncle, 
Edmund D. Halsey. He was ad- 
mitted to the Bar as an attorney 
at the November term, 1880. In 
1896 the death of Mr. Halsey dis- 
solved the partnership that he had 
formed with his nephew. Subse- 


quent to that Mr. Beach practiced 
alone and with his nephew, John 


H. Bonsall. During the last few 
years most of his work was done 
from his sick bed or invalid chair, 
following a general breakdown. 
Mr. Beach’s legal work was most- 
ly office practice. 

At the time of his death, Mr. 
Beach was a director of the Na- 
tional Union Bank of Dover, a 
member of the board of managers 
of the Morris County Savings 
Bank, and a director of the Dela- 
ware & Bound Brook Railroad, 
the property leased by the Read- 
ing Railroad. While a resident 
of Dover, Mr. Beach served as re- 
corder, and a member oi the Com- 
mon Council. 

Mr. Beach stood high in the 
Masonic order. He was past 
master of a lodge, past com- 
mander of a Commandery,and past 
district deputy grand master of 
the Grand Lodge of New Jersey. 

In addition to his affiliation 
with the various Masonic orders, 
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Mr. Beach was a member of the 
Washington Association, the 
New Jersey Historical Society, 
the New Jersey Sons of the 
American Revolution and_ the 
New Jersey Society of Founders 
and Patriots. He was a member 
of the board of trustees of the 
Rockaway Presbyterian Church. 

The surviving relatives are: 
Miss Marion Beach, a sister; Mrs. 
James Wallace, of St. Louis, a 
niece; Dr. Halsey Loder, of Bos- 
ton; John H. Bonsall and Mal- 
colm Bonsall, nephews. 


Mr. Samurt W. BeEtpon. 


Mr. Samuel White Beldon, chief 
counsel of the Fidelity Trust 
Company, and a member of its 
board of directors, died suddenly 
at his East Orange home on Nov. 
30th. Apoplexy, from which he 
had suffered two previous strokes, 
was the direct cause. Although 
he had been ailing for some time, 
he was apparently recovering from 
a severe operation. A nurse had 
been reading to Mr, Beldon after 
the previous midnight, and he was 
in good spirits when she retired. 
Five minutes later he called for 
assistance and in a few moments 
died. 

Mr. Beldon was born at Bor- 
dentown Apr. 4, 1861, and was the 
son of Rev. Joseph Beldon, a Bap- 
tist clergyman. 

His early education was re- 
ceived under his father’s training. 
Later he went to the New Jersey 
Collegiate Institute. He taught 
school in Burlington county four 
years and, while teaching, took up 
the study of law. He continued 
these studies in the law office of 
Judge James Buchanan, of Tren- 
ton. He was admitted to the New 
Jersey Bar as an attorney at the 
June Term, 1882, and as counselor 
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three years later. He practised 
for six months in Bordentown; 
then formed a partnership with 
Judge Buchanan; one year later 
went to Camden, and practised 
there until about 1892, when he 
became general counsel of the Fi- 
delity Trust Co. at Newark. He 
was a Republican in politics. In 
1892 he married Sarah S. Shreve, 
of Bordentown. 





BOOK NOTICES. 


A TREATISE ON AMERIBAN 
ADVOCACY. By Alexander 
H. Robbins. Second Edition. 
St. Louis: Central Law Journal 
Co., 1913. Pp. 336; buckram. 
Price, $3.50, prepaid. 


The author of this work is the 
Professor of Advocacy and Legal 
Ethics in the St. Louis University 
Institute of Law, and is also the 
managing editor of the Central 
Law Journal. It is stated that 
the first edition was adopted in 
twelve law schools as the best 
text book of which it treats, and 
we do not wonder at this, because 
it is packed with matters which 
every young attorney should 
know, and which many older 
members of the Bar may use with 
profit. We do not know of any 
other work that is as full of 
meaty things on live subjects con- 
nected with the actual practice of 
law in the courts as this. Take, 
for example, at random, chapter 
XII on “Classes of Witnesses.” 
Here there are most shrewd re- 
marks respecting the lying, the 
flippant, the dogged, the hesitat- 
ing, the nervous, the cunning, the 
stupid, the truthful, the expert, 
the medical, etc., witness, each 
one of whom needs to be handled 
in a different way by an examiner 
and a croOss-examiner, as many 
lawyers who have little experi- 
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ence in dealing with such wit- 
nesses have learned to their re- 
gret. 

The book is very quotable, but 
we present only a part of one 
paragraph respecting the practice 
of law by women. The author 
says: “While as office lawyers 
and solicitors women have been 
largely successful, yet as advo- 
vates they have yet to show any 
marked. ability or success. Her 
peculiar temperament probably 
fits a woman for the duty of gath- 
ering evidence and preparing the 
details of a case. Her intuition 
will suggest means of securing 
witnesses and overcoming difficul- 
ties. But the clash of wit and the 
incidents of intense provocation 
arising in the actual trial of a 
cause are usually too severe for 
the sensitively nervous organism 
of a woman. So while woman’s 
success in almost every other line 
of endeavor, including the profes- 
sion of medicine, has _ hitherto 
been quite notable, her lack of 
success as an advocate stands out 
in vivid contrast as one very im- 
portant exception.” 

There are twenty-six chapters 
in the book and the full canons of 
professional ethics adopted by the 
American Bar Association. 


REPORTS OF THE BOARD 
OF PUBLIC UTILITY COM- 
MISSIONERS. Vol. 1, May 1, 
1911-June 2, 1913. Pub. by the 
State. 


Our State Board of Public Util- 
ity Commissioners have issued 
their first official volume of re- 
ports, and the 754 pages are full 
of decisions of peculiar interest to 
public utility companies and to 
those members of the Bar who 
have to deal with a large variety 
of subjects connected with these 
utilities. The book is well printed, 




















